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On the  cover :
Autumn in the Blue 
Ridge Mountains of 
Virginia

Inside cover photo
This month’s photo (right) is 
“Roanoke, Virginia” taken by Lisa 
Mead. 

If you have a picture (old or new) 
that you’d like to submit for 
consideration as cover art for the 
next issue of the Adverse Witness, 
please forward a JPG image to Lisa 
Mead lmead@colliercountybar.org 
along with a brief description of 
the place depicted in your photo.  



The end of summer always leaves me strangely wistful.   Perhaps it’s a remnant of my 
school days, when the sticky heat of our Southwest Florida summers ushered in less 
work and more play, and days began with the screech of cicadas instead of the ring 
of the alarm clock.  There was always a certain freedom associated with summer.  

Early in my practice, it seemed that the spirit of summer still lingered in the halls 
of our offices and courthouses, at least in July and August.  It was sometimes chal-
lenging to schedule depositions, hearings and trials in the middle of summer.  Even 
the most demanding clients calmed a bit, possibly by choice, but more likely as a 
result of spotty cell and internet service at their summer homes.

Over the years, I’ve noticed that the spirit of summer is slipping away.  Clients and 
colleagues can call and email from virtually anywhere, anytime, and we are expected 
to be there for them when they need us, regardless of whether that need is real or 
perceived.   It seems easier than ever to schedule a hearing or trial in July.  Now, 
instead of screeching cicadas, my summers are swarmed with emails.  

Not that long ago, lawyers used to meet with clients and counsel in person, or at 
least talk with them on the phone about important issues.  Meetings and phone 
conferences were typically scheduled days in advance.  No one expected a same-
day response to a letter, or to be able to meet with or talk to an attorney on a 
non-emergency matter within hours or minutes of calling to make an appointment.  

Today it seems that anything conveyed by email - which is almost everything - re-
quires a response within one business day.  We all know attorneys who routinely 
practice law over their cell phone while driving, dropping the kids off at school, golfing 
or running through the airport.  Recently, I took a video-taped deposition of a key 
witness.  Plaintiff’s counsel attended by phone.  During the course of the deposition, 
he entered and exited his office and his car several times and even went through 
a drive-through.  I haven’t confirmed it yet, but I suspect his order was preserved, 
along with the witness’s testimony, for purposes of trial.  Although he wasn’t giving 
his full attention to the deposition, I’m sure he charged his full hourly rate.      

Now that’s an extreme example, but it begs the question:  is being available all of 
the time worth anything at all, if we’re giving our clients and colleagues less than 
our full time and attention?   Can we give good advice when we’re not focusing on 
doing just that, and only that?  Yes, our profession is increasingly competitive, and 
we need to maximize our time and ability to respond promptly to clients, but it 
shouldn’t come at the expense of the quality of our counsel.  Or the quality of our 
lives.  Perhaps if we redefine what constitutes an emergency, and what can wait until 
we’ve returned to the office from dropping the kids off at school, lunch or summer 
vacation, we can deliver a higher level of service to our clients, a higher quality of 
life for ourselves, and maybe revive a bit of that spirit of summer.     
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PRESIDENT’S    MESSAGE By Sonia Diaz, Esq.

The Ghost of Summer

“...we need to 
maximize our 

time and ability to 
respond promptly 

to clients, but it 
shouldn’t come 

at the expense of 
the quality of our 

counsel.”



Page 4 Adverse Witness, October 2014

LEGAL AID    NOTES

“Adopt-A-Family” holiday gift program begins

By Jeffrey A. Ahren

Legal Aid and the Collier County Bar Association join forces each year to bring joy to 
very needy families and their children each holiday season.  Thanks to the generosity of 
many in the local Bar, close to 1,000 needy children have received gifts since this annual 
tradition began in 2007!  The ‘Adopt a Family’ Holiday Program matches underprivileged 
families with benefactors willing to provide toys, gifts, and clothes for minor children 
- and food for their families.  The economic downturn has devastated many families, 
financially and emotionally.  Without your generosity, many of these young children 
would receive no gifts at all this Holiday season.  Please join us as we try to brighten 
the lives of these local children!

How does the program work?  It is very simple.  During the year, the staff at Legal Aid 
gathers a list of particularly needy client families with children in Collier County.  These 
families are asked if they would like to participate, and if so, if they would provide a ‘wish 
list’ of gifts for each child, and clothing and shoe sizes.  The information on these families 
is then passed on to willing donors, who identify the size of the family they would like to 
‘adopt.’  Alternatively, donors who do not choose to adopt an entire family can simply 
drop off a toy or other gift or gifts.  There is no ‘minimum donation’ to participate.  Many 
of the families also appreciate ‘gift cards’ from local supermarkets to buy groceries for 
a holiday meal.

You can sign up today by filling out the ‘Adopt - A - Family’ Insert Form in this current 
edition of Adverse Witness, and mailing or faxing the completed form to Legal Aid.  
Please also see details about ‘Adopt a Family’ and other projects at our website, www.
legalaid.org/collier or on our Facebook page or Twitter.  A ‘gift exchange’ party - where 
the donors can meet their ‘adopted’ families and watch them receive the gifts if they so 
choose - will be conducted early in December, on a date and at a venue to be announced 
in the near future.  Legal Aid will contact all donors regarding gift drop off procedures.   
The deadline to sign up as a donor is November 24, 2014.  All gifts must be purchased 
by December 1, 2014.  To learn more about how you can become involved, or to register 
as a donor, please call (239) 298-8138 or email lmeester@legalaid.org .

Pro Bono Attorneys needed – National Pro Bono Week Clinic - October 9 at Legal Aid

The American Bar Association Standing Committee on Pro Bono and Public Service has 
declared October 19-24, 2014 as “National Celebration of Pro Bono Week.”  This annual 
initiative was launched three years ago in response to the economic downturn.  The goal 
is to ensure justice for all people, no matter what their social class, or what they can 
afford.

To join in the ‘celebration of pro bono,’ Legal Aid Service of Collier County is conducting 
a Pro Bono Legal Clinic at Legal Aid’s Naples office on Thursday, October 9, 2014 from 
5:30 p.m. to 7:30 p.m.  Pro bono attorneys are needed – particularly in the areas of 
family law, housing law (foreclosure and landlord-tenant), consumer law/contracts, 
immigration, bankruptcy – and more.  Food will be provided for all pro bono attorneys 
that evening.

This is the fourth year that Legal Aid has conducted a pro bono event in October 
concerning this initiative – and we are planning for it to be our largest clinic to date.  
Last year, we assisted approximately 50 clients at the clinic – delivering critical legal 
information to clients in need.  We plan to assist 60 clients this year – so we need 

Legal Aid Service of Collier 
County is committed to working 

alongside the private bar and 
membership of CCBA to make 

the Collier Lawyers Care pro 
bono attorney program the best 

of its kind in the State of Florida.  
Two immediate goals they want 

to achieve are increasing the 
number of pro bono volunteer 

attorneys in the CLC program, 
and expanding public awareness 
about CLC and the impact Legal 

Aid Service of Collier County 
has on the community by offer-

ing free civil legal services to 
the underserved population of 
Collier County.  To learn more 

about LASCC and Collier Law-
yers Care, contact Mr. Jeffrey A. 

Ahren or Ms. Karenin Hache at 
(239) 298-8143; email khache@

legalaid.org.

continued on page 18
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MARK YOUR   CALENDAR

2 Trusts and Estates Section Luncheon
 Northern Trust, 12:00 p.m.
 This is a free event
 Please bring your own lunch

7 CCBA Board Meeting
 CCBA Offices, 7:30 a.m.

 CCB Foundation Board Meeting
 CCBA Offices, 8:30 a.m.

8 Trial Lawyers Board Meeting
 Sushi Thai, 12:00 p.m.

9 Real Estate Section Luncheon
 Kensington Country Club, 12:00 p.m.
 RE Members - $25; Non-members - $30

9 CCACDL Luncheon
 Café Luna, 11:45 a.m.

10 E-Discovery Seminar, Co-hosted by
 ABOTA and the Trial Law Section
 The Club at Naples Bay Resort
 7:30 a.m. – 12:00 p.m.
 TL or ABOTA members - $35; Non-members - $50

11 Foundation Fishing Tournament
 Hamilton Harbor Yacht Club
 1:00 for lunch – fish on your own before that
 $35 – fishing, lunch and t-shirt
 $25 – lunch only        Children are free

14 Young Lawyers Board Meeting
 Old Chicago Pizzeria, 12:00 p.m.

16 Appellate Seminar
 Inn on Fifth, 1:00 – 5:00 p.m.
 TL Members - $30; Non-members - $40

 DCA Dinner
 Port Royal Club, 5:30 p.m.
 $100 per person

21 Inns of Court
 The Club at Naples Bay Resort, 5:30 p.m.

22 CCWBA Luncheon
 Northern Trust, 12:00 p.m.

24 Family Law Forum
 The Club at the Strand, 7:30 a.m. – 4:30 p.m.
 FL Members - $125; Non-members - $150

Event Policy
It is the policy of the 
Collier County Bar 
Association to request 
that all reservations for 
our events are placed at 
least two days prior to 
the event.

We are always willing 
to accommodate our 
members; however, event 
sites must order food two 
days prior to an event.

Also, it is the policy 
of the Collier County 
Bar Association to 
issue refunds ONLY if 
a member cancels a 
reservation two days 
prior to an event.  If a 
member cancels the day 
before, or the day of an 
event, a refund will not be 
issued.

We appreciate your 
consideration of this 
policy.

Register for any event 
through Lisa Mead.
Phone: 239-252-8711

lmead@colliercountybar.org
www.colliercountybar.org.

OCTOBER

NOVEMBER
4 CCBA Board Meeting
 CCBA Offices, 7:30 a.m.

 CCB Foundation Board Meeting
 CCBA Offices, 8:30 a.m.

 Trial Law Luncheon
 Bonefish Grill, 12:00 p.m.
 TL Members - $25; Non-members - $30

6 Trusts and Estates Section Luncheon
 Northern Trust, 12:00 p.m.
 This is a free event
 Please bring your own lunch

7 Real Estate Landscape Forum
 Kensington Country Club, 7:30 a.m. – 12:00 p.m.
 RE Members - $35; Non-Members - $50

11 CCBA Offices Closed for Veteran’s Day

 Young Lawyers Board Meeting
 Old Chicago Pizzeria, 12:00 p.m.

12 Trial Lawyers Board Meeting
 Sushi Thai, 12:00 p.m.

13 CCACDL Luncheon
 Café Luna, 11:45 a.m.

 CCWBA Luncheon
 Tiburon Golf Club, 12:00 p.m.

14 CCBA Membership Luncheon
 Naples Hilton, 12:00 p.m.
 Members - $20; Non-members - $30

18 Inns of Court
 The Club at Naples Bay Resort, 5:30 p.m.

19 Family Law Section Luncheon
 The Club at Naples Bay Resort, 12:00 p.m.
 FL Members - $25; Non-members - $30

21 Legal Malpractice Summit
 Inn on Fifth, 8:30 a.m. – 1:30 p.m.
 Lunch Included
 CCBA Members - $75; Non-members - $100

27 & 28 
CCBA Offices Closed for Thanksgiving
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The following was recently presented by the author at a meeting of the Young Lawyers Sec-
tion of the Collier County Bar Association.  These 25 tips are intended to help young lawyers 
who have a trial practice.

1. You will earn a reputation.  Attorneys talk about other attorneys.  Judges do too.
2. Learn everything you can about your prospective client.
3. Determine at the outset your client’s objectives.
4. Don’t be afraid to say “NO” to a client.
5. Don’t be afraid to fire a client.
6. Don’t do anything to an opposing party your client wants you to do if it is wrong or 

unethical.
7. Never give a legal opinion based solely upon the facts told to you by your client.
8. Don’t “show-up” or “put-down” the opposing attorney in order to impress your client.
9. Never let a client control you to the extent you are beholden to the client.
10. Pay your employees well—you will get back several times those extra dollars in hard 

work and loyalty.
11. Keep your “A” & “B” clients—get rid of your “C” &“D” clients.  “A” clients are the ones 

that don’t email or text you every 5 minutes, let you decide what law applies, and timely 
pay your bills.

12. It’s OK to ask for help.
13. Find a mentor.
14. Be prepared to try your case.
15. Your opponent needs to know that you are prepared to try the case.
16. A good settlement is usually better than a good trial.
17. No matter how well prepared you may be, expect the unexpected because every trial 

brings a surprise.
18. You will lose some of your cases.  No lawyer has ever had a 1000 batting average.
19. In any trial or hearing you need to make a record.   That means always having a court 

reporter (if Court Smart is not available).
20. Come to court on time.  That means allowing enough time for traffic delays, congestion 

at courthouse security checkpoints, etc.
21. Bring your file to court.  Voluminous documents and pleadings should be stored on 

your laptop or I-pad.
22. Bring your calendar to court, too.
23. Bring enough copies of any case, statute or other authority you intend to cite for the 

judge and all other counsel.
24. Before going to court, read Administrative Order No. 2.13—Standards of Courtroom 

Decorum.  Have your client read it, also.
25. And just in case I forgot to mention this one—HAVE SOME FUN TRYING YOUR 

CASES!

Things they didn’t teach you in law school

By The Hon. Frederick R. Hardt, Circuit Court Judge
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See “Orwell” page 14

By Douglas E. Abrams, Esq.
Professor of Law, University of Missouri

George Orwell’s classic Essay on Writing:
the best “style handbook” for lawyers and judges
Part 2 of 2

Part I of this two-part article discussed British writer George Orwell’s 1946 essay, Politics and the 
English Language.1  Judge Richard A. Posner calls the essay “[t]he best style ‘handbook’,” 2  and No-
bel Prize-winning economist Paul Krugman recently called it a resource that “anyone who cares at all 
about either politics or writing should know by heart.”3 
Orwell rejected the notion that “we cannot by conscious action do anything about” the decline of 
language,”4  and he believed instead that “the process is reversible.” 5  The essay’s capstones, the 
subjects of this Part II, were his diagnosis of the maladies that afflicted writing, followed by his six 
curative rules. 

DIAGNOSIS: “SWINDLES AND PERVERSIONS”
Orwell diagnosed four “tricks by means of which the work or prose-construction is habitually 
dodged.” 6  He called the foursome “swindles and perversions”:7

1) Dying metaphors. The language, Orwell wrote, sustains “a huge dump of worn-out metaphors” 
that “have lost all evocative power and are merely used because they save people the trouble of 
inventing phrases for themselves.”8  He cited, among others, “toe the line,” “run roughshod over,” 
and “no axe to grind.”9  To make matters worse, “incompatible metaphors are frequently mixed, a 
sure sign that the writer is not interested in what he is saying.” 10 

2) Operators or verbal false limbs.  Orwell said that these devices “save the trouble of picking out 
appropriate verbs and nouns, and at the same time pad each sentence with extra syllables which 
give it an appearance of symmetry.”11  Among the shortcuts he assailed here were replacing sim-
ple, single-word verbs with phrases that add little, if any, meaning (such as “prove to,” “serve to,” 
and the like), and using the passive voice rather than the active voice “wherever possible.” 12  Also 
using noun constructions rather than gerunds (for example, “by examination of” rather than “by 
examining”), and replacing simple conjunctions and prepositions with such cumbersome phrases 
as “with respect to” and “the fact that.” 13  “The range of verbs is further cut down by means of 
the ‘-ize’ and ‘de-’ formations, and the banal statements are given an appearance of profundity by 
means of the ‘not un-’ formation.”14  

3) Pretentious diction. Orwell included words that “dress up simple statement and give an air of 
scientific impartiality to biased judgments” (such as “constitute” and “utilize”); and foreign phrases 
that “give an air of cultural elegance” (such as “ancien regime” and “deus ex machina”).15  “Bad writ-
ers . . . are always nearly haunted by the notion that Latin or Greek words are grander than Saxon 
ones,” even though “there is no real need for any of the hundreds of foreign phrases now current 
in English.”16    

4) Meaningless words.  Here Orwell targeted art and literary criticism, and political commentary.  In 
the former, “words like ‘romantic,’ . . . ‘values,’ . . . ‘natural,’  ‘vitality’ . . . are strictly meaningless.” In 
the latter, the word “Fascism,” for example, had “no meaning except in so far as it signifies ‘some-
thing not desirable.’”17 

ORWELL’S SIX CURATIVE RULES
Orwell believed that “the decadence of our language is probably curable,”18 and he proposed six 
rules as antidotes for the maladies he identified.  “These rules sound elementary, and so they are,” 
Orwell wrote, “but they demand a deep change of attitude in anyone who has grown up used to writ-
ing in the style now fashionable.” 19  
Rule One: “Never use a metaphor, simile, or other figure of speech which you are used to seeing 
in print.”
Orwell discussed a variety of clichés that might entertain, divert and perhaps even convince read-
ers by replacing analysis with labels. “By using stale metaphors, similes and idioms,” he said, “you 

GUEST    EDITORIAL
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BULLETIN    BOARD

Got news?
Contact Lisa Mead by 

calling 252-8711 or 
drop an email 

line to lmead@
colliercountybar.org

CLASSIFIED

ANNOUNCEMENTS
Quarles & Brady LLP has announced 
that Kimberley A. Dillon, a partner in 
the firm’s Naples office, has earned Board 
Certification in Wills, Trusts and Estates 
from The Florida Bar.  Dillon is a member 
of the firm’s Trusts and Estates Practice 
Group, where she focuses on the areas of 
estate planning, estate and trust admin-
istration, general business law, corporate 
services, tax controversy and tax plan-
ning. 

The Collier Building Industry Associa-
tion is pleased to announce the hiring 
of Patrick Neale to consult on govern-
ment affairs activities locally and at the 
State level.  Mr. Neale will work with the 
CBIA Board of Directors and Executive 
Vice-President in facilitating, evaluating 

and preparing CBIA positions and rec-
ommendations relative to legislative and 
regulatory matters affecting the industry.  
Mr. Neale’s law practice is concentrated 
in the areas of small business and con-
tractor law, land use, real estate, zoning, 
governmental and administrative law, 
foreclosure prevention and defense and 
bankruptcy.

Henderson, Franklin, Starnes & Holt, 
P.A., announces that Richard Mancini 
was elected to the Bonita Springs Area 
Chamber of Commerce Board of Direc-
tors.  Mancini concentrates his practice in 
the areas of commercial litigation, bank-
ing/financial institutions, and mediation 
and arbitration. 

Inclusion 
Policy

If you are a CCBA member 
in good standing and you’ve 

moved, been promoted, hired an 
associate, taken on a partner, or 

received an award, we’d like to 
hear from you.  Talks, speeches 

(unless they are of national 
stature), CLE presentations and 

political announcements are 
not accepted.  In addition, we 
will not print notices of honors 

determined by other publications 
(e.g., Super Lawyers, Best 

Lawyers, etc.). 

Notices must be submitted in 
writing and limited to 100 words; 

they are printed at no cost to 
members and are subject to 

editing.  E-mail your notice to 
lmead@colliercountybar.org.

OFFICE FOR RENT:  Attorneys (5) and 
other professional (1) with one corner ex-
ecutive office to rent.  Attractive building/
offices in great location at Pine Ridge and 
Airport Rd., Naples, FL.  Space for an as-
sistant, shared conference room with law 
library, reception area and kitchen is in-
cluded for $875 per month.  Call 239-593-
1444.

FOR SALE  – Rare complete set of  So. 1st  
Reporter (Vol 1-200), and So.2d Reporter 
(Vol 1-762), high-end wood office furni-
ture and equipment - file cabinets (2 and 
4 drawers), desks and credenza, leather 
chairs, round conference table (hydrau-
lic), telephone system, etc… Ideal for at-
torney starting new office. Will work out 
reasonable price for complete package. 
Call Michael Baviello Jr – 434-6644. 

POSITION AVAILABLE: Henderson, 
Franklin, Starnes & Holt, P.A. seeks an Es-
tate Planning and Administration attorney 
with at least two years experience for our 

continued on page 11

Bonita Springs & Downtown Fort Myers 
offices.  Florida Bar admission required.  
LLM preferred.  Compensation commen-
surate with experience level.  Excellent 
benefit package. Respond to careers@
henlaw.com. 

POSITIONS AVAILABLE: Mercato-
based Naples firm seeks experienced 
and talented attorneys and paralegals 
for expansion of Trusts & Estates, Real 
Estate and Litigation practices.  Candi-
dates should demonstrate superior com-
munication, writing and analytical skills.  
Excellent work ethic and high academic 
achievement required.  Proven client 
development skills, business/marketing 
background and (for Trusts & Estates po-
sitions) LLM a plus.  Salary and benefits 
commensurate with experience.  Out-
standing opportunity for attorneys willing 
to work hard and further grow our prac-
tice.  Please email resume and cover let-
ter in confidence to TRS@SWBCL.COM
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Peer Review Panel Report
By Michael D. Randolph

RE: Referral No. 2013-01

The Panel received a Referral asserting non-compliance with Standard B-7 of the Twentieth 
Judicial Circuit Standards of Professional Courtesy and Conduct. Standard B-7 provides that 
“…Attorneys should notify opposing counsel, the court, and others affected, of scheduling con-
flicts, as soon as they become apparent.” Standard K(1) also provides that “…Attorneys should 
always deal with parties, counsel, witnesses, jurors or prospective jurors, court personnel and 
the judge with civility and avoid undignified or discourteous conduct.”

Attorney “A”, the firm’s managing partner, was scheduled to appear before the referring  on 
January 15, 2013 at 9 am.  At 8:39 am, attorney A’s office called to advise the Court that attor-
ney “B” would instead be appearing and “was stuck in traffic.”

The client was present however, neither attorney “A” nor attorney “B”  appeared at 9 am, and 
at 10am the Court continued the case.

At 11:08 am, Attorney “C”, an associate with the firm, appeared before the judge requesting 
information on what had transpired at the 9:00 am trial and requested a continuance.

The judge thereafter issued an Order to Show Cause requiring attorneys “A” and “B” appear 
before the Court to show cause why they should not be held in contempt.

In correspondence submitted to the court prior to the Show Cause hearing, attorney “A” ex-
plained the logistical issues occurring on the morning of January 15th when attorneys “A” and 
“B” were scheduled to appear in multiple matters in Fort Myers and, at the last minute, ar-
ranged for an associate, attorney “C”, to appear before the judge in Punta Gorda.

Attorney “A” appeared before the Panel and attorney “B” declined the invitation.
 
Attorney “A” candidly addressed the Panel, offered an explanation of the events, and advised 
the Panel of the considerable and ongoing efforts to address scheduling, coverage, and other 
office and administrative issues.

Regarding the conduct of both attorneys, the Panel determined both attorneys failed to comply 
with Standards B(7) and K(1).  Implicit Standard B(7), and as required by the Rules of Profes-
sional conduct, attorneys should not take cases for which they are not able to fully, properly, 
and timely, represent the interests of the client.  While scheduling multiple hearings on the 
same day has become all too frequent, it remains the responsibility of the attorney to timely file 
an appropriate motion to continue, and at appropriate times, decline to accept representation. 
Further, K(1) requires an attorney to deal with the court with candor.



Page 10 Adverse Witness, October 2014
continued on page 13

GUEST    EDITORIAL By Kevin S. Hennessy, Esq.

What to do if you receive a complaint filed with the 
Commission on Ethics
What is the Commission on Ethics?
The Florida Commission on Ethics is a nine member board with its primary responsibility 
being investigating and issuing public reports on complaints alleging breaches of the public 
trust by public officers and employees.   The Commission does not (and can not) conduct 
investigations of public officials or employees on its own initiative, it requires a sworn com-
plaint alleging a violation of the code of ethics  or some other  recognizable breach of the 
public trust before the Commission can initiate an investigation, report on its findings and 
recommend appropriate action including the imposition of penalties.  

Many Complaints are Dismissed with Little or No Investigation
Should the Commission receive a Complaint it will begin an investigation process.  For all 
complaints the first step Commission Staff will take is to forward a copy of the complaint 
to the accused within five days of its receipt.  The Commission investigates all sworn com-
plaints that it receives, but it is required by its rules to make an initial determination con-
cerning the sufficiency of a complaint.  Staff will evaluate a complaint to determine if the 
Complaint meets its rule requirements and that the allegations are legally sufficient to form 
the basis for a possible violation of any law over which the Commission has jurisdiction.    
This is the first opportunity that an accused will have to get a complaint dismissed.  For 
example, if the Complaint is not signed before a notary indicating that the allegations in the 
complaint are sworn to, then it is not a complaint that can be investigated by the Commis-
sion, and should be dismissed.  Further,  if the complaint does not contain allegations that 
can reasonably interpreted as stating a violation of a specific ethics law or breach of public 
trust it must be dismissed.  Regardless of whether the complaint alleges violations of other 
laws, even laws specific to public officials or employees, such as the sunshine act or public 
records law, if those laws do not fall within the jurisdiction of the Commission to investigate, 
the complaint should be dismissed.  While the commission staff is sensitive to these issues 
and normally does a good job performing these evaluations, it is reasonable for the accused, 
to submit a written response to the commission identifying any deficiencies in the com-
plaint.  The Commission Staff will notify the Complainant of problems with a complaint and 
will allow an opportunity to amend or supplement a complaint, but if a Complainant’s issues 
are simply not within the jurisdiction of the Commission then it is possible the process may 
end at this point. 

Allegations of Failure to Properly Complete Financial Disclosure Forms Allow for Ad-
ditional Grounds for Dismissal
Pursuant to a 2013 change in Rule 34-5.002(4) if a complaint alleges an error or omission in 
an annual CE Form 6 (a common allegation) the executive director shall determine whether 
the allegations are merely immaterial, inconsequential or de minimus errors or omissions.  
If the allegations are all immaterial, inconsequential or de minimus no further action is to 
be taken by staff.  Further, if the respondent files an amended disclosure correcting the 
error or omission with the Commission within 30 days of the date notice was sent by the 
Commission to the Respondent, no further action is to be taken.  This is a new rule for the 
agency, responding to a recent statutory change and therefore not a process Commission 
staff is used to performing, therefore it is an opportunity that a Respondent needs to make 
sure has been exhausted.   

Opportunities to Participate and Obtain Dismissal of the Complaint through the Prob-
able Cause Hearing
It is important to understand that the Commission and Commission Staff are inclined to 
give a member of the public a full opportunity to state a claim that can be investigated.  
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ANNOUNCEMENTS

Laird A. Lile, a board-certified wills, trusts and estates attor-
ney in Naples, presented during the 34th Annual Legislative 
and Case Law Update Seminar for members of The Flori-
da Bar’s Real Property, Probate & Trust Law Section held 
in Palm Beach July 30-Aug. 2.  Lile’s presentation, “Doing 
Things the E(asy) (?) Way,” provided updates regarding the 
implementation of Florida Supreme Court-mandated guide-
lines for e-filing and e-service and reviewed recent legisla-
tion impacting e-publication in court proceedings.

Quarles & Brady LLP announced that Elizabeth A. Hazel-
baker has joined the firm’s Naples office as a Staff Attorney 
in the Commercial Litigation Practice Group.  Prior to joining 
Quarles, Elizabeth represented national lenders, where she 
negotiated secured transaction financing documentation 
and handled commercial and residential real estate matters. 

You are cordially invited
October 2, 2014 • 8:00 am Registration/Breakfast
Embassy Suites, 10450 Corkscrew Commons Dr.

Estero, FL (1-75, Exit 123)
8:30 a.m. to 10:30 a.m.

Sharon Meit Abrahams, Keynote Speaker
National Director, Professional Development 

Foley & Lardner LLP
“Emotional Intelligence in Team Management”
Please contact Leann Miljus at: lmiljus@ralaw.com or call 

(239) 649-2734 to register. Members: $15, Non Members: $25

The Ethics Commission’s avowed purpose is to be the guardian 
of the standard of conduct of public officials and employees 
in Florida.  Further Rule 34-5.002 (1) states that a complaint 
“need not be as precise as... in a court of law”.   Complaints are 
generally construed and interpreted in a manner that will raise 
a justiciable issue, if possible.  In addition Commission Staff will 
communicate the deficiencies of a Complaint to a Complain-
ant, explain what the Commission will investigate and give op-
portunities to amend or supplement Complaints.  

Should the Commission staff determine that a complaint is 
legally sufficient it will order a preliminary investigation per-
formed by Commission staff.  Normally any such investigation 
will include obtaining a statement from the accused public of-
ficial or employee.  The statement will be recorded and made a 
part of the investigatory file.  Normally allegations of violations 
of public ethics laws are not criminal in nature, and an accused 
must answer the questions of the investigator, but accusations 
can cross into areas of criminal violations or penalties and an 
accused does retain the right to decline to answer questions 
based on a right against self-incrimination.  Certainly these are 
matters that should not be left to an accused to consider on 
his own, and experienced legal counsel should absolutely be 
retained and present for any interview.

At the conclusion of the staff’s investigation there will be is-
sued an Investigator’s Report.  By the Rules of the Commission 
a respondent will receive a copy of the Investigator’s Report, 
and has an opportunity to submit a written response prior to 
a hearing before the Commission. In addition the respondent 
is entitled to review the entire investigator’s file at this time.  It 
will be necessary to specifically request a copy of the file as 
the Commission is not obligated to provide the file to every 
respondent and will not necessarily notify you of your right 
to see the file.  By Rule the Investigator’s report will include a 
narrative account of all information obtained in the investiga-
tion and should discuss any conflicts in the evidence but it will 
not include a determination as to whether there has been a 
breach of the public trust or any recommendation for a deci-
sion by the Commission.  These limitations are not imposed on 
the Respondent, and the response to the Investigators report 
is an opportunity to again ask for dismissal of the Complaint.   
The response to the Investigator’s Report can seek dismissal 
on several bases: the  lack of any issue that the Commission 
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The Young Lawyers’ Section of the Collier County Bar As-
sociation joined several other organizations on August 2, 
2014 in making the Friends of Foster Children of South-
west Florida’s first back-to-school fair a great success.  Rep-
resentatives from the Young Lawyers’ Board of Directors 
handed out over a hundred backpacks filled with pens, pen-
cils, notebooks, folders and other school supplies to local 
foster children, to help the students kick off the new school 
year with the essentials for class.  The event, sponsored by 
Arthrex, was attended by nearly 200 foster children and 
their families and guardians.  Attendees ranged from pre-
schoolers to high school seniors, who also received donated 
school uniforms, shoes, haircuts, vision tests, and many more 
wonderful benefits.  The next event co-sponsored by the 
Young Lawyers Section of the CCBA will be the Third An-
nual Young Professionals Season Kick-Off event to be held 
on Friday, October 17, 2014 from 7-10pm at The Von Li-
ebig Art Center.  Tickets are $50/person and include heavy 
passed hors d’oeuvres, open bar, and a DJ.  All proceeds will 
benefit the ABLE Academy in Naples.  Tickets should be 
pre-purchased at naplesjuniors.com/events.html.
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has jurisdiction to address;  in the case of a financial disclosure 
that the error was immaterial, inconsequential or de minimus; or 
that the alleged financial disclosure error was corrected within 
30 days of notice being issued to the Respondent.  The Investi-
gator’s Report and any Response will be provided to the Com-
mission Advocate for his/her consideration.  The Commission 
Advocate is an attorney, normally an assistant attorney general, 
who serves essentially as a prosecuting attorney for the Com-
mission.  The Advocate will present the case to the Commis-
sion and will submit an Advocate’s Recommendation, in writing 
prior to the hearing before the Commission.  The Respondent 
or his attorney will have the opportunity to influence the Ad-
vocate’s recommendation to the commission both in the writ-
ten response to the investigator’s report, and in discussing the 
complaint prior to consideration by the Commission.  Of course 
this influence has the potential to be favorable or unfavorable 
depending upon the facts of each case and the approach taken 
by the Respondent.    

The hearing before the commission based on an ethics com-
plaint that has been determined to state a case within the ju-
risdiction of the Commission and has been the subject of an 
investigation and for which a Commission Advocate has been 
appointed, is referred to as a Probable Cause Hearing.  The 
Scope of the probable cause hearing is the conclusion of the 
Commission’s preliminary investigation. Prior to the hearing 
the Commission will have received the complete investigation 
file, the investigator’s report, the Advocate’s recommendation 
and anything received from the Complainant and Respondent.  
Therefore, it is important that the Respondent have submitted 
at least a written response to the advocate’s recommendation 
(assuming the recommendation is not completely favorable.)  
While the Advocate’s Recommendation is always given strong 
weight by the Commission, it is not conclusive on the result.  At 
the probable cause hearing the respondent and the Advocate 
will be permitted to make a brief oral argument.  In my experi-
ence the Commission will normally ask questions of both. 

The Complainant may attend the probable cause hearing but 
is not given an opportunity to make a presentation.   The re-
spondent may address the Commission or have counsel speak 
on his behalf.  Since the statements of a respondent can always 
be used as an admission in subsequent proceedings it is always 
advisable to be represented by counsel.  Counsel can advocate 
for dismissal of the complaint at the probable cause hearing for 
all the reasons that can be raised in response to the Advocate’s 
Recommendation.   In addition pursuant to Section 112.324, Flor-
ida Statutes, the Commission, has the authority to dismiss any 
complaint at any stage of disposition if it determines that the 
public interest would not be served by proceeding further.     

Proceedings are Confidential 
An important tenant of the ethics complaint process before 
the Commission is that the proceedings are maintained confi-
dential until a complaint is fully resolved, unless confidentiality 
is waived by a respondent.  The complainant and all witnesses 
who may be interviewed as part of an investigation are informed 
of the requirement that they keep all knowledge of the accu-
sations raised and proceedings of the Commission confidential 
until the Commission publishes its decision either in dismissing 
a case prior to a probable cause hearing or at the conclusion 
of such a hearing.  Should the Commission staff believe that a 
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Complaint is insufficient or does not raise any issues within the 
jurisdiction of the Commission and determine that it should be 
dismissed, that recommendation is considered by the Commis-
sion in executive session, closed to the entire public, including 
the complainant and respondent. 

At its meeting to determine probable cause, the Commission 
may continue its determination to allow further investigation; 
may order the issuance of a public report of its investigation if it 
finds no probable cause to believe that a violation of the Code 
of Ethics or other breach of public trust has occurred, conclud-
ing the matter before it; may order a final, public hearing of the 
complaint if it finds probable cause to believe that a violation of 
the Code of Ethics or other breach of public trust has occurred; 
or may take such other action as it deems necessary to resolve 
the complaint, consistent with due process of law. 

In making its determination, the Commission may consider:

(a) The sufficiency of the evidence against the respondent, as 
contained in the investigator’s report;

(b) The admissions and other stipulations of the respondent, if 
any;

(c) The nature and circumstances of the respondent’s actions;

(d) The expense of further proceedings; and

(e) Such other factors as it deems material to its decision. If the 
Commission orders a public hearing of the complaint, the 
Commission shall determine what charges shall be at issue 
for the hearing.

At the conclusion of a probable cause hearing, which again is 
closed to the public except the parties, the Commission will an-
nounce its determination to all of those present, but the deci-
sion will be subsequently put into a written decision.  Neverthe-
less the confidentiality of the proceeding will continue until the 
issuance of a press release by the Commission on its decision 
the week following the hearing.  The formal written decision will 
be subsequently issued. 

Conclusion
Although the financial penalties actually imposed by the Com-
mission in the cases of many ethics violations may be minimal, 
the potential penalties, political impact or perceived harm to a 
person’s reputation can be substantial.  In the case of a public 
officer penalties can range from restitution to civil penalties of 
up to $10,000, and from a public reprimand to impeachment.  In 
the case of a public employee penalties can include demotion, 
suspension or dismissal in addition to fines of up to $10,000.  It 
is therefore well worth taking any ethics complaint seriously and 
retaining an experienced attorney to advise you of your rights.  
As discussed herein an experienced attorney may be able to 
obtain an early dismissal of a complaint or a determination of no 
probable cause and avoid the time, expense and publicity of a 
public administrative hearing on the allegations. 

Kevin S. Hennessy is the Executive Shareholder in the Tampa 
Bay office of Lewis, Longman and Walker, P.A., and has over 
twenty-five years of experience in the representation of local 
governments, special districts, CDD’s and their public officers 
and employees in administrative hearings, state and federal 
litigation.
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GUEST    EDITORIAL By Michael McDonnell, Esq.

Ignorance of the technology is no excuse
A recent article published in the April 2014 issue of the ABA Journal, “Learn or Lose: 
Catch up with tech, judges tell lawyers,”  got some of us to thinking about eDiscovery 
and related technology. Hence the creation of the eDiscovery Seminar set for October 
18, 2014 and sponsored jointly by ABOTA and the CCBA Trial Lawyer’s Section. In that 
article, four “cyberstar” federal judicial officers, known for their technical savvy, opined 
that attorneys who are unaware of the nuances of eDiscovery might be committing slow 
professional suicide.

Magistrate Judge James C. Francis said: “eDiscovery is pervasive. It’s like understanding 
civil procedure. You’re not going to be a civil litigator without understanding the rules of 
civil procedure. Similarly, you’re no longer going to be able to conduct litigation of any 
complexity without understanding eDiscovery.” 

ABOTA and the CCBA are 
proud to present our eDiscovery 
seminar and a faculty of distin-
guished trial lawyers well versed 
in the nuances of the subject, in 
hopes we can assist our mem-
bers keeping up with the tech-
nology and law. The seminar will be held from 8:00 am until 12:00 noon at the Naples Bay 
Resort. Our faculty consists of, among others, Ed Koester, Donald Day, Andy Reiss, and 
Trent Walton, Chief Technology Officer at U.S. Legal. We can also look forward to input 
from our judiciary.

In the article, Magistrate Judge John Facciola is quoted as saying: “Lawyers better get 
crackin’. There’s an awful lot to know.”

Lets get crackin!

What follows is the above-referenced article from the ABA Journal, April 2014 (Ed.)
This article originally appeared in the April 2014 issue of the ABA Journal with this head-
line: “Learn or Lose: Catch up with tech, judges tell lawyers.”

Catch up with tech or lose your career, judges warn lawyers
Federal judges are becoming much more sophisticated about technology—and they’re 
growing increasingly impatient with attorneys who are failing to keep up.

Indeed, U.S. Magistrate Judge James C. Francis of New York’s Southern District—one of 
a panel of four “cyberstar” federal judges who spoke on the future of law and technology 
at LegalTech New York 2014—was among the most concerned regarding lawyers who are 
clueless about the latest in technology.

Francis said he sees technological advances like e-discovery as so critical to the court-
room that he views attorneys who are unaware of its nuances as essentially engaging in a 
slow career suicide.

“E-discovery is pervasive. It’s like understanding civil procedure,” Francis said. “You’re not 
going to be a civil litigator without understanding the rules of civil procedure. Similarly, 
you’re no longer going to be able to conduct litigation of any complexity without under-
standing e-discovery.”

The judges’ panel was one of the most popular sessions of LTNY 2014, attracting more 
than 2,000 attendees. Other speakers included:

• U.S. District Judge Shira A. Scheindlin of the Southern District of New York.

See “eDiscovery,” page 18
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Orwell  continued from page 7

save much mental effort, at the cost of leaving your meaning vague, 
not only for your reader but for yourself. . . . People who write in this 
manner usually have a general emotional meaning . . . but they are not 
interested in the detail of what they are saying.”20  He urged “scrapping 
of every word or idiom which has outworn its usefulness.”21

In 2003, concurring Judge Stephen R. Reinhardt of the U.S. Court of 
Appeals for the Ninth Circuit cited Orwell’s essay to make the point in 
Eminence Capital, LLC v. Aspeon, Inc., a securities fraud class action. 
22  The court of appeals held that the district court had abused its dis-
cretion by dismissing, without leave to amend, the first amended con-
solidated complaint for failure to state a claim. The panel reiterated, 
but rejected, the district court’s conclusion that the plaintiffs already 
had “three bites at the apple.”23  
“Such cliches,” Judge Reinhardt began, “too often provide a substi-
tute for reasoned analysis.”24   Noting that the district court failed to 
identify or analyze any of the traditional factors that would have sup-
ported dismissal without leave to amend,25 Judge Reinhardt cautioned 
against “the use of cliches in judicial opinions, a technique that aids 
neither litigants nor judges, and fails to advance our understanding 
of the law.”26  “Metaphors,” he explained, “enrich writing only to the 
extent that they add something to more pedestrian descriptions.  Cli-
ches do the opposite; they deaden our senses to the nuances of lan-
guage so often critical to our common law tradition. The interpretation 
and application of statutes, rules, and case law frequently depends on 
whether we can discriminate among subtle differences of meaning. 
The biting of apples does not help us.” 27 
“The problem of cliches as a substitute for rational analysis,” Judge Re-
inhardt concluded, “is particularly acute in the legal profession, where 
our style of writing is often deservedly the subject of ridicule.” 28 
Rule Two:  “Never use a long word where a short one will do.”
This rule placed Orwell in good company. Ernest Hemingway said that 
he wrote “what I see and what I feel in the best and simplest way I 
can tell it.”29  Hemingway and William Faulkner went back and forth 
about the virtues of simplicity in writing.  Faulkner once criticized 
Hemingway, who he said “had no courage, never been known to use 
a word that might send the reader to the dictionary.” “Poor Faulkner,” 
Hemingway responded, “Does he really think big emotions come from 
big words? He thinks I don’t know the ten-dollar words. I know them 
all right. But there are older and simpler and better words, and those 
are the ones I use.”30  
“Broadly speaking,” concurred Sir Winston Churchill, “the short words 
are the best, and the old words when short are best of all.”31 “Use the 
smallest word that does the job,” advised essayist and journalist E. B. 
White.32  In a letter, Mark Twain praised a 12-year-old boy for “us[ing] 
plain, simple language, short words, and brief sentences. That is the 
way to write English -- it is the modern way and the best way. Stick to 
it; don’t let fluff and flowers and verbosity creep in.”33  
“[H]ere’s one good thing about language, there is always a short word 
for it,” said humorist Will Rogers. “  ’course the Greeks have a word for 
it, the dictionary has a word for it, but I believe in using your own word 
for it.  I love words but I don’t like strange ones. You don’t understand 
them, and they don’t understand you. Old words is like old friends 
-- you know ‘em the minute you see ‘em.” 34  
“One of the really bad things you can do to your writing,” novelist Ste-
phen King explains, “is to dress up the vocabulary, looking for long 
words because you’re maybe a little bit ashamed of your short ones.” 
35   “Any word you have to hunt for in a thesaurus,” he says, “is the 
wrong word. There are no exceptions to this rule.” 36   

Rule Three: “If it is possible to cut a word out, always cut it out.”

What if the writer says, “In my opinion it is not an unjustifiable assump-
tion that. . .”?  Orwell proposed a simpler, less mind-numbing substi-
tute: “I think.” 37 
“The most valuable of all talents is that of never using two words when 
one will do,” said lawyer Thomas Jefferson, who found “[n]o stile of 
writing . . . so delightful as that which is all pith, which never omits a 
necessary word, nor uses an unnecessary one.” 38  “Many a poem is 
marred by a superfluous word,” said poet Henry Wadsworth Longfel-
low. 39  “Less is more,” explained British Victorian poet and playwright 
Robert Browning, wasting no words. 40  
Judges, in particular, can appreciate this short verse by Theodor Geisel 
(“Dr. Seuss”), who wrote for children, but often with an eye toward the 
adults: “[T]he writer who breeds/ more words than he needs/ is mak-
ing a chore/ for the reader who reads./ That’s why my belief is/ the 
briefer the brief is,/ the greater the sigh/ of the reader’s relief is.” 41 

Rule Four: “Never use the passive where you can use the active.”
The passive voice usually generates unnecessary verbiage and fre-
quently leaves readers uncertain about who did what to whom.  The 
active voice normally contributes sinew not fat, clarity not obscurity. 
Consider the second line of the Declaration of Independence: “We 
hold these truths to be self-evident, that all men are created equal, 
that they are endowed by their Creator with certain unalienable 
rights, that among these are life, liberty and the pursuit of happiness.”
Would Jefferson have rallied the colonists and captivated future gen-
erations if he began instead with, “These truths are held by us to be 
self-evident. . .”?

Rule Five: “Never use a foreign phrase, a scientific word, or a jargon 
word if you can think of an everyday English equivalent.”
In 2008, the U.S. Court of Appeals for the Seventh Circuit explained 
the pitfalls of jargon  in Indiana Lumbermens Mutual Insurance Co. v. 
Reinsurance Results, Inc., which held that the parties’ contract did not 
require the plaintiff insurer to pay commissions to the company it had 
retained to review the insurer’s reinsurance claims.42  
Writing for the Lumbermens Mutual panel, Judge Posner reported 
that the parties’ briefs “were difficult for us judges to understand 
because of the density of the reinsurance jargon in them.” 43  “There 
is nothing wrong with a specialized vocabulary – for use by special-
ists,” he explained. “Federal district and circuit judges, however, . . . 
are generalists.  We hear very few cases involving reinsurance, and 
cannot possibly achieve expertise in reinsurance practices except by 
the happenstance of having practiced in that area before becoming 
a judge, as none of us has.  Lawyers should understand the judges’ 
limited knowledge of specialized fields and choose their vocabulary 
accordingly.  Every esoteric term used by the reinsurance industry has 
a counterpart in ordinary English.” 44  
Counsel “could have saved us some work and presented their posi-
tions more effectively,” wrote Judge Posner, “had they done the trans-
lations from reinsurancese into everyday English themselves.” 45

Rule Six: “Break any of these rules sooner than say anything out-
right barbarous.”
Orwell punctuated each of his first five rules with “never” or “always.” 
Lawyers learn to approach these commands cautiously because most 
legal and non-legal rules carry exceptions based on the facts and cir-
cumstances. 
Conventions of good writing ordinarily deserve adherence because 
most of them enhance content and style most of the time.  They be-

continued
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Orwell  continued from preceding page

came conventions based on the time-tested reactions elicited by ac-
complished writers. Orwell recognized, however, that “the worst thing 
one can do with words is to surrender” to them. 46  As writers strive for 
clear and precise expression, they should avoid becoming prisoners 
of language.  
Orwell’s sixth rule wisely urges writers to follow a “rule of reason,” but 
I would rely on personal judgment and common sense even when the 
outcome would not otherwise qualify as “outright barbarous.” Good 
writing depends on sound grammar, spelling, style and syntax, but it 
also depends on willingness to bend or break the “rules” when advis-
able to maintain the bond between writer and reader. Within bounds, 
readers concern themselves more with the message than with what 
stylebooks say about conventions. 
Orwell’s fourth rule illustrates why good writing sometimes depends 
on departing from rules. The fourth rule commands, “Never use the 
passive where you can use the active.” Look again at the second line 
from the Declaration of Independence, quoted above.  It contains a 
phrase written in the passive voice (“that they are endowed by their 
Creator with”). The active-voice alternative (“that their Creator en-
dowed them with”) would not have been “outright barbarous,” but 
Jefferson would have sacrificed rhythm and cadence. Passive voice 
enhanced the flow, left no doubt about who did the endowing, and did 
not slow the reader with two extra words.  
This rule of reason grounded in personal judgment and common sense 
extends beyond Orwell’s first five rules to writing generally.  For exam-
ple, when splitting an infinitive or ending a sentence with a preposition 
would enhance meaning or produce a more fluid style, then split the 
infinitive or end the sentence with a preposition. Maintaining smooth 
dialog with readers is more important than leafing through stylebooks.  
Sir Winston Churchill, a pretty fair writer himself, reportedly had a tart 
rejoinder for people who chastised him for sometimes ending sen-
tences with prepositions. “That,” he said, “is the sort of arrant pedantry 
up with which I shall not put.” 47 

CONCLUSION
Lack of clarity, Orwell’s major target, normally detracts from the pro-
fessional missions of lawyers and judges. What Justice William J. Bren-
nan, Jr. called “studied ambiguity” 48  might serve the purposes of legis-
lative drafters seeking to avoid specificity that could fracture a fragile 
majority coalition.  Studied ambiguity might also serve the purposes 
of a lawyer whose client seeks to feel out the other parties early in a 
negotiation.  Without maximum clarity, however, written buck-passing 
may compel courts to finish the legislators’ work, or may leave the par-
ties saddled with an agreement whose misunderstandings lead parties 
to the courtroom. 
Similar impulses prevail in litigation. Advocates persuade courts and 
other decision makers most effectively through precise, concise, sim-
ple and clear expression that articulates why the facts and the govern-
ing law favor their clients.49  Judges perform their constitutional roles 
most effectively with forthright opinions that minimize future guess-
work.  
How often today do we still hear it said that someone “writes like a 
lawyer”?  How often do we hear it meant as a compliment?  Judge 
Stephen R. Reinhardt put it well in Eminence Capital, LLC v. Aspeon, 
Inc.: “It is long past time we learned the lesson Orwell sought to teach 
us.” 50 
______________________________________________________________________________
* Douglas E. Abrams, a University of Missouri law professor, has writ-
ten or co-authored five books. Four U.S. Supreme Court decisions have 
cited his law review articles.

This article was previously published by The Missouri Bar.  It appears 
here with permission from both the publisher and the author.
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jargon can obscure rather than illuminate a particular case.”); New Medium LLC v. Barco N.V., No. 
05 C 5620, 2009 WL 1098864 * 1 (N.D. Ill. Apr. 15, 2009) (Posner, J., sitting by designation as a trial 
judge) (“[a]ll submissions must be brief and non-technical and eschew patent-law jargon. Since I am 
neither an electrical engineer nor a patent lawyer, . . . the parties’ lawyers must translate technical 
and legal jargon into ordinary language.”).   
46 Orwell, supra note 1, at 335.
47 See, e.g., Susan E. Rowe, Six to Nix: Grammar Rules to Leave Behind, 67 Or. sT. Bar BuLL. 
37 (Nov. 2006).
48 William J. Brennan, Jr., Some Thoughts On the Supreme Court’s Workload, 66 JudicaTurE 230, 
233 (1983). 
49 HEnry wEiHOFEn, LEgaL wriTing sTyLE 8-104 (2d ed. 1980) (discussing these four fundamen-
tals).
50 Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1054 (9th Cir. 2003).

http://www.plainlanguage.gov/resources/quotes/historical.cfm
http://
http://
http://
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TECHNOLOGY    POST By Michael McDonnell, Esq. and Beverly Brennan, Esq.
Co-chairs, Technology Committee of the CCBA

Tech tips, tools, tricks and toys, times two
MIKE: Beverly, how did we get appointed to the technology committee? We have 
been conscripted!

BEVERLY: I have no idea what the Board of Directors were thinking: I suppose they 
recognized that we are outstanding in that field.

MIKE: That’s when they told me about it; when I was out standing in a field.

BEVERLY: Ha ha. Well, you are an old coot (euphemism), so you probably remember 
what it was like to practice law in the technological dark ages, back before no-fault 
divorce.

MIKE: True. Let me tell you about that. We have come a long way from manual type-
writers and carbon paper. When I first got here, one of our court reporters was still 
taking shorthand! Trying to complete a brief using even a Selectric and carbon paper 
was a real challenge. Those days are long gone, and if we don’t keep up with technol-
ogy our goose is cooked.

BEVERLY: Ah, the good old days.  I don’t remember them quite as well as you, Mike, 
but I sure am glad we have technology now. I think I did the first divorce trial in Col-
lier County where my client appeared by Skype, and you know I don’t go anywhere 
without my iPad!

MIKE: So what kinds of things are we going to be writing about, Beverly?

BEVERLY: I’m planning on starting out with a look at cloud storage services like Drop-
box, OneDrive, Google Drive and Box, which a lot of attorneys are using now, both 
for file storage and for transfer of documents. We’re also going to cover setting up a 
paperless office, using technology in the courtroom, social media, website optimiza-
tion, practice management programs, hardware and software reviews, ethical issues 
– whatever we want! 

MIKE: But remember, Beverly, we’re here to help our fellow CCBA members. Don’t 
be shy, folks, if you have a question or comment or if you want us to cover a particu-
lar topic, email Beverly at attorney@brennanfamilylaw.com, or Mike at mike@mctrial.
com. If you don’t have email, ask the nearest teenager for help.

Beverly Brennan and Mike McDonnell are co-chairs of the Technology Committee 
of CCBA. They will alternate authorship of this monthly column.
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GUEST    EDITORIAL

Hold and grow?  Or sell and go?
The Five Important Factors Any Business Owner Needs to Consider 
Before Making This Decision
At some point all owners of mature businesses face the same question: “Given today’s 
competitive market and my personal desires, should I reinvest and continue to grow the 
business, or begin preparing to sell”? 

To find the right answer, entrepreneurs need to consider five important factors:
1) industry trends
2) available resources for growth
3) family financial security
4) personal health and passion
5) retirement plans   

Every business hits periods in which growth requires additional resources to bring the 
business to the “next level”, or in some cases, just to stay competitive with the trends 
in their industry.  At such times management must decide how to finance the necessary 
growth in accounts receivable and inventory, how to attract or retain needed talent, and 
how to embrace new productivity and marketing technologies.  If competitors are already 
on this path, keeping the status quo will probably mean reduced market share for your 
business. Yet, to respond to these challenges and to grow requires an investment both 
financially and emotionally.  

Personal and family financial security is a critical factor in this decision-making. If retire-
ment is on the near horizon, an owner might be reluctant to assume new debt.  At the 
same time business owners often have a substantial portion of their net worth tied to the 
value of their business, and therefore cannot afford to let revenues and profits shrink 
away until there is little value to sell. As we age, having all our eggs in this one asset basket 
can be financially dangerous. 

Personal health, passion for the business, and a vision of retirement must also be consid-
ered when deciding to grow or sell. Just when an owner might be thinking of scaling back 
hours at work to reap the rewards of their efforts, competitive pressures might be neces-
sitating growth.  Owners may not have the physical stamina or desire to endure the stress 
of growth, nor the management team capable of executing it.

One benefit to the “sell” option includes providing liquidity of otherwise illiquid assets 
so an owner can reallocate according to future needs and plans. If the business has been 
profitable and built equity, some or all of the capital can now be “taken off the table” for 
more diversified investments better suited to his next phase of life. 

If you are a trusted advisor to business owners ask them to consider the above five fac-
tors with an eye toward planning for the future. Planning ahead is the best way to protect 
the equity that has taken years to build! 

Tower Hill Advisors provides many forms of support to business owners and their trusted 
advisors when considering Growing or Selling a business. For more information visit www.
towerhilladviors.com or call Michael Zoglio at 215-622-3088 for a confidential, no-obliga-
tion discussion on how we can assist you and your client.

By Michael Zoglio, Tower Hill Advisors
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• U.S. Magistrate Judge John M. Facciola of the District of Co-
lumbia.
• U.S. Magistrate Judge Andrew J. Peck of the Southern Dis-
trict of New York.

Facciola agreed wholeheartedly with Francis, adding that he 
finds it irritating to hear arguments from e-discovery-ignorant 
lawyers regarding the prohibitive cost of a specific type of dis-
covery.

Too often, Facciola said, he is forced to endure the opening 
salvos of such arguments while already knowing the attorney 
has no idea what he or she is talking about, and already know-
ing that the e-discovery application in question is actually 
much more reasonably priced than the attorney is attempting 
to represent.

WEEDING OUT
Facciola said some of the country’s most competitive law firms 
already realize that technological ignorance is (and will con-
tinue to be) a mushrooming vulnerability in the courtroom. Not 
surprisingly, many of these firms are already taking steps to 
weed out their tech-ignorant from their tech-savvy.

Facciola put it bluntly: Why hire a lawyer who doesn’t even 
have the technological competence to complete simple, ev-
eryday tasks like converting a Microsoft Word document into 
a PDF?

Added Francis: “The absence of technical knowledge is a dis-
tinct competitive disadvantage.”

The judges also expressed concerns with lawyers who regu-
larly leave behind unsecured laptops and similar computer de-
vices in airports and other locations across the country. Those 
devices are often brimming with confidential data from per-
haps dozens or even hundreds of clients.

Sadly, too many attorneys haven’t logically concluded that they 
could be ethically liable for the loss of such data, and that they 
could be facing multiple lawsuits if the data falls into the wrong 
hands, according to Scheindlin.

The problem is especially troublesome given that attorneys, 
like the general populace, are using smartphones and tablets 
for both personal and business matters, Scheindlin said. That’s 
a major change from a decade ago, when most attorneys used 
a desktop for work and only needed to secure a laptop outside 
of the office.

These days, with millions of smartphones and tablets being 
toted around, leaving behind the secrets to your Fortune 500 
client’s upcoming defense strategy tucked away in a sneaker 
while you take a dip in the ocean is an all-too-common night-
mare scenario, Scheindlin said.

Meanwhile, Francis said he is getting much tougher on lawyers 
who come before his court requesting that subpoenaed and 
other evidence in electronic form be converted to basic TIFF 
images before it’s handed over.

Attorneys have often easily won favorable rulings on such re-
quests, based on their protests that releasing the original, in-
teractive documents would reveal proprietary information.

But these days, Francis said, before granting such conversion 

requests he is now pressing attorneys to conclusively prove to 
him that releasing the documents in their original form would 
actually cause sensitive client data—that is irrelevant to the 
case—to be exposed.

The reason: Reducing interactive documents to TIFF images 
strips out the ancillary data and metadata e-discovery software 
needs to quickly scan through hundreds of thousands of docu-
ments, Francis said. Needlessly stripping out all those digital 
navigational aids is simply too much of a burden on the legal 
system, he said.

Facciola added a powerful warning: “Lawyers better get crack-
in’. There’s an awful lot to know.”

eDiscovery continued from page 15

Legal Aid  from page 4

your help!  All clients are pre-screened in advance for Legal 
Aid eligibility.  The National Celebration of Pro Bono is an 
opportunity for the community and country to recognize the 
hard work of pro bono attorneys.  It also recognizes those 
people whose lives have been changed by these efforts.  This 
great work is well worth celebrating!  Please sign up today 
to serve as a pro bono attorney at the clinic on October 
9th- you will enjoy great camaraderie with your peers, and 
feel great about spending a few hours giving back to those 
in need.  To volunteer, please call Jeff Ahren at (239) 298-
8130, or email jahren@legalaid.org . 
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This Ad Prepared By UniWorld Group, Inc.

Don’t let your heart quit on you. If you are living with high blood 
pressure, just knowing and doing the minimum isn’t enough. 

Uncontrolled high blood pressure could lead to stroke, heart attack or 
death. Get yours to a healthy range before it’s too late.

Find out how at heart.org/BloodPressure

Check. Change. Control.™

Dear Sam, 

I thought we were in this together, but 
apparently I was wrong.  

You’ve been ignoring me for a while. We 
don’t go for walks as often as we used to. 
You barely eat anything green anymore. 
And you don’t realize the daily pressure you 
put me under. It’s just too much.

I QUIT!  
Sincerely, 

Your Heart
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Please support our advertisers.  
They make your newsletter 

possible!

If you are interested in advertising in The Adverse Witness, please contact 

the Collier County Bar Association office at (239) 252-8711 or lmead@

colliercountybar.org.

 
     (Member)    Non

 
B&W Color Member

Classified (<25 words) $25.00    n/a $30

Business card (3.625 x 2.125) $50.00    n/a $75

1/4 Page (3.625 x 4.375) $75.00    n/a $100

1/2 Page Vertical (3.625 x 9.75) $125.00    n/a $150

1/2 Page Horiz. (7.5 x 4.375) $125.00    n/a $150

Full Page (7.5 x 9.375) $220.00    n/a $300

1/2 Page Horiz. inside cover* (7.5 x 4.375)     n/a $350.00 $400

1/2 Page Vert. inside cover* (3.625 x 9.75)     n/a $350.00 $400

Full Page inside back cover* (7.5 x 9.375)     n/a $700.00 $800

1/2 page back outside* (7.5 x 4.375)     n/a $425.00 $500

*As space permits

Discounts are offered for multiple months.  Pre-payment is required.  Ads 

must be emailed in PDF, MS Word, MS Publisher, JPG or EPS format to 

LMead@colliercountybar.org.
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INSURANCE
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TIRED OF WAITING FOR
CLIENTS TO FIND YOU?

Join the Lawyer Referral Service of  Collier County –
and your phone will start ringing!
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Both Attorneys are AV rated by Martindale-Hubbell

Motor Vehicle Accidents • Slip and Fall
Product Liability • Bicycle Accidents
Wrongful Death • Abuse/Molestation

Both Attorneys are ABOTA Members
Referrals Honored

5633 Naples Blvd. • Naples, FL 34109
239-598-3222

www.zelmanandhanlon.com

http://www.zelmanandhanlon.com
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Cheffy Passidomo
aT T o R N e y s  aT  L a W

www.napleslaw.com
821 Fifth Avenue South • Naples, Florida 34102

Proud to serve as a Gold Sponsor to
the Collier County Bar Association

LEGAL/NURSE CONSULTING

LEGAL NURSE 
CONSULTING, INC.

Cathy Stockinger, RN, BBA, CLCP, CLNC
Certified Legal Nurse Consultant

cstockinger@legalnurseconsultinginc.com

Fred Stockinger, MD, FACC, FCCP, FACS
Retired Cardiovascular Surgeon, The Ohio State University 

fstockinger@legalnurseconsultinginc.com

Legal Nurse Consulting , Inc.
6017 Pine Ridge Road, Suite 354
Naples, Florida 34119
Phone 239 659 LNCI (5624)
Fax: 239 643 1220
www.legalnurseconsultinginc.com

CRIMINAL AND PERSONAL INJURY LAW

http://www.napleslaw.com
http://www.legalnurseconsultinginc.com
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MEDIATION & ARBITRATION WILLS, TRUSTS & ESTATES

KOTLER LAW FIRM, P. L.

A. STEPHEN KOTLER
BOARD CERTIFIED WILLS, TRUSTS AND ESTATES LAWYER

999 VANDERBILT BEACH ROAD, SUITE 200
NAPLES, FLORIDA 34108

239.325.2333 ▪ FAX 239.325.1853
SKOTLER@KOTLERPL.COM

2014

The Chamber Building
2390 Tamiami Trail N., #202

Naples, Florida 34103
(239) 643-0100

Ed@edwardlarsenesq.com

AV Rated
Admitted to Florida • New York • New Jersey

EDWARD L. LARSEN, ESQ., P.A.
Business Law & Business Litigation

Board Certified 
Business Litigation 
Lawyer

Proud to be a Silver Sponsor to the Collier County Bar Foundation

BUSINESS LITIGATION

theprintshop.tv

http://www.theprintshop.tv
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PATENT/TRADEMARK LAWBANKRUPTCY
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RESEARCH IMMIGRATION & NATIONALITY LAW



HOME HEALTH/NURSING
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LEGAL NOTICES/ADVERTISING

MALPRACTICE



Paralegal Networking & Monthly CLE Events
We meet on the 3rd Thursday of each month at the DoubleTree Guest Suites 
in Naples; 5:30 for social hour/6:30 CLE Dinner meeting.  Members $25.00 
and Guests $35.00.  Please RSVP to Sue Smith at shsmith@porterwright.com 
if interested in attending or if you need more information. 
We meet on the 4th Thursday of each month at the Hilton Garden Inn in 
Ft. Myers; 6:00 dinner and check-in.  Members $25.00 and Guests $35.00.  
Please RSVP to Sabine Francisco at sfrancisco@bolanostruxton.com if inter-
ested in attending or if you need more information.

Paralegal Association of Florida, Inc. 
Southwest Florida Chapter
An affiliate of the National Association 
of Legal Assistants, Inc.
c/o PO Box 110893 • Naples, Florida 34108
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EXECUTIVE SERVICES

is proud to support the  

C O L L I E R  C O U N T Y

B A R  F O U N D AT I O N

and its exceptional contributions 

to the Southwest Florida community

5811 Pelican Bay Boulevard, Suite 650  Naples, Florida  34108  239.254.2900
2400 First Street, Suite 300  Fort Myers, Florida  33901  239.337.6700 

Naples  Fort Myers  Cleveland  Columbus  Akron  Indianapolis  San Diego

                          hahnlaw.com  attorneys at law

H A H N  L O E S E R  &  PA R K S  L L P

JetBlue Park   Naples Botanical Garden   boating   Seminole Gulf 
golfing   Sanibel Marina   Palm Cottage   Southwest Florida Symphony   
Fort Myers Art Walk   Bonita Beach Park   Naples Depot Museum    
C’MON   The Everglades   Calusa Nature Center and Planetarium   

Florida Repertory Theatre   Imaginarium Hands-On Museum   fishing
Centennial Park   American Sandsculpting Championship Festival   



MEDIATION
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3315 East Tamiami Trail, Suite 505
Naples, Florida 34112


